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1. Introduction

This chapter deals with what is considered to ldegitimate use of force in two intellectual
traditions that are at the origins of the modetenmational thought: the law of nations (hereinmafte
LN) and the perpetual peace projects (hereinaféét)PThese two traditions emerged in the late
16" century and lasted up to the Congress of Vienhanviheir late developments gave rise to
modern international law on the one hand and &rmattional organisations and peace movements
on the other hand. Both the LN and the PPP infledramd were influenced by the emergence and
growth of the modern states in Europe (and, praegrely, outside the Old Continent) and tackled
the question of how these new institutional ergisaould regulate their mutual relations. As a
conseqguence, the main issue addressed by thesmtiitions is the question of war and, therefore,
the achievement of peace. In considering the dewedmt of the LN and the PPP, we need to bear
in mind that both these traditions arise and dgv@&la transitional historical contexts, and often

advocated changes that would take place in thewiollg centuries.



In order to account for the different assessmeth®fecourse to armed force advanced by the LN
and PPP, it is important to place the discussiatsiproper historical context. This is why in the
second section we focus on the emergence of tteeagdahe main player of internal and
international politics, progressively becoming tmdy legitimate authority in declaring war. As war
becomes the primary activity of the state, thigl$® the primary issue discussed in both the LN and
the PPP. We argue in the third section that tlsis Edads to a change in the meaning of the term
“war”, which is no longer used to describe whatesagial conflict, but it is limited to the politica
domain. Conversely, peace is no longer regardech asternal and spiritual value (a sort of overall
harmony), but as a stable political condition. Aligh LN and PPP share the new way of
conceiving war and peace, the two traditions putawedifferent aims. While the LN tradition aims
at regulating and restraining war (3.1), the PRHition aims at banning and abolishing any armed
conflict (3.2). After a basic insight — in the ftluisection — on the significant developments of the
two traditions taking place at the end of"X&ntury, in the final section we focus on the ofse
armed force concerning four main occurrences, éigrdebated within both the traditions. The
cases we examine are the following: war amongs(até), the resistance against an oppressive
regime (5.2), humanitarian intervention (5.3) amel tise of force towards stateless indigenous

populations (5.4).

2. Thehistorical context: therise of the state and of the states system

The constitution of the state as the main playerational and international politics implied a
fundamental revision of the concepts and practi¢dmth coercive power and war which
dominated since the Middle Ages. The pre-modermasfundamentally characterised by indirect

rule! in which the government of territories relied oplethora of sub-state actors that were

! “Indirect rule” stands for a particular type ofraihistration of territories adopted by state goveents that relied on
the traditional authorities and local powers ofsthevery territories. On the one hand, this typeuté required fewer
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entitled both to impose taxes, to wage war and thuscruit private armies. The transition from
indirect to direct rule occurred over centuries #mmdugh violent struggles. Rulers that controlled
substantial coercive means tried to draw the boueslaf a secure area within their territories and,
to achieve this end, they had to demote or wipamarny of the protagonists of indirect rule. The
more successful ones evolved as states’ rulethidriramework, three activities were particularly
interrelated:

1) state-making (the erasure of internal rivals),

2) war-making (the attack on external rivals);

3) protection (the defence of internal populations)

Indeed, between the &nd the 18 century, the new central governments spent maoytgfin

trying to disarm or co-opt those who could clainexercise a rival political and legal power. The
best way to further this aim was to outlaw the afsgrivate armies by all those who were not
formally authorised by the state. Disarmament af-state agents took place in many different
ways, such as collection of weapons, prohibitiondugls, controls over the production of weapons.
These strategies made more and more difficulti@ls and rebels to organise forms of counter-
power and, in turn, the state progressively beclimeole controller of legitimate force. All thisd

to a radical transformation of the war, which wasmied to become a conflict between sovereign
states, that is, the only agents allowed to useefto achieve political goals. Therefore, the very
making of war turned into a way to reinforce theeseignty of the states. War was a means among
other means to strengthen the link between theesugery of the state and the monocratic
administration of legitimate fordeWar became the primary activity of the state.

In an epoch in which armies were mainly compriskchercenaries and national mass conscription

was still unthinkable, warfare prompted statesdthgr financial and material means by subjugating

investments in terms of material and financial teses by state governments, as traditional autbsrivere called
upon to employ resources of their own; on the ottard, precisely because of this, it granted reaidekpower and
autonomy to the latter. This reconstruction, asl welthe historical framework we propose in ourtdbation, was
originally advanced in Charles Tillgoercion, Capital, and European States, Ad 990-1&9dord: Blackwell, 1992.
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the population and force them to provide contritmsi (taxes) to pay private armed force. The
disarmament of civilians brought about the needstate protection, and the former were asked to
provide the financial support for the warfare df thtter. In this way, states became the only actor
able to protect the population from the attackxd&mal enemies or internal irregular forces. The
possibility of waging war entailed at one and tamse time the possibility of eliminating internal
rivals, subjugating populations and getting finahsupport.

The role of war turned out to be pivotal well afiee 18" century, when the connection between
war-making and state-making was collapsing and pleyers (basically, the nations) were arising.
In fact, the costs and risks of using mercenariasd-especially foreign mercenaries — induced
states to substitute them with civilians. The erarog of popular armies was stimulated by the
French Revolution, which (even more than enlightlesigsolutisms) favoured the accomplishment
of the transition from indirect to direct rule. Rod revolutionaries provided a model of centralised
government that was followed by many other staiesa matter of fact, thievée en massef 1793
transformed war into a national enterprise, instatal in the construction and reinforcement of the
nation-state. This allowed both a greater orieotetoward war outside the state territory and the
increase of the already extensive apparatus ad@ian and control. With the brand new
connection between nation-making and war-makirrgteey, population and state government
could be really said to be three faces of the samtiey>

In brief, the formation of powerful states increagy narrowed the limits within which struggles
for power occurred. The elimination of the playensitled to use force and wage war led to the
formation of a restricted number of states, orgathia a system founded not only on the effective
control of force and territories, but also on recgal recognition. The need to gather recognition

from other states also led each political uniteibect a similar basic structure. Standard modsais f

2 We prefer to rephrase the standard Weberian definabout the “monopoly on the legitimate use aflence”
because literary monopoly refers to the existerigesingle vendor, while violence is not sold bdirénistered.

% In addition to Tilly's Coercion, Capital, and European States very instructive book on the transition we have
discussed so far is Wolfgang ReinhaRhwer Elites and State Buildingdxford: Oxford University Press, 1996.
Reinhard explains the roles of elites in the shqmihthe state as a political form and the cononecbetween central
and peripheral authorities. A further groundbregkimork in the study of the way the state manageletwomethe
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armies and organised bureaucracies favoured a lavpfocess of collective guarantee of internal
peace and an international system of sovereigtesstased on rules that over th& &nd the 18

century shaped up to the rhythm of major wars.

3. Theorigin of international thought

Arising in the historical context sketched abowethithe LN and the PPP conceive of states as the
main or even the only actors of international paditIn particular, the internationalist thought
developed by these two theories aims at regulatireyen abolish the use of armed force. Although
both the traditions obviously deal also with othgres of interstate relationships — such as
international trade, diplomatic relations, crositaal contacts, dynastic controversies — the
opposition between war and peace undoubtedly repteshe central issue at stake.

The LN and the PPP break with the earlier traddithvat conceived of peace also as a familiar,
religious or social problem, and thus fail to digtiish adequately between peace as a private and
spiritual value and peace as a public and politoaldition. These latter traditions are perfectly
summarised by two of the most influential tract®ehaissance political thought, i.e. Deerela
pacisby Erasmus of Rotterdam (1519) and Ereepacificationeby Juan Luis Vives (1529).
According to the Renaissance perspective develbpé&ttasmus and Vives, the conceptual
opposite of peace is, in compliance with the anci medieval tradition, discord. Quite to the
contrary, the LN and the PPP conceive of war armt@exclusively in a strictly political sense.

War becomes the only opposite of peace, whiclsituitn no longer refers to a polyphonic harmony
but to the mere absence of armed conflicts amoganised and sovereign groups. Beside these
similarities, the LN and the PPP also show mark#drénces, which are highlighted below and

summarised in table 1.

political form of modernity and to irreversibly gf& both modern and today’s politics is Peter B.riSydietrich
Rueschemeyer, Theda Skocpol (e@s)nging the State Back JiCambridge: Cambridge University Press, 1985.
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3.1. Thelaw of nations

The LN was one of the most important attempts sttfjgng and regulating the rise and
consolidation of independent states at the int@nat level? We call this tradition “law of nations”
since this is the term already used in Englisthetvery beginning of the fZentury. But the
original Latin termius gentiunmhad a different meaning. “Gentes” were not necégseations:
already in the Roman law, thes gentiumwas the body of norms used by the Roman Empire to
deal with stateless communities or conquered depwas. When the term re-emerged in Europe
through the Spanish theorists of thd" b@ntury, such as Vitoria and Suarez, it was meadeal
with a problem already encountered by the Romalne.iain concern was to deal with the
stateless communities of the New World: the normndeal with them had to be invented from
scratch and could not be left in the cruel handSariquistadores only.

A few decades after, these insights started t@baudlated in a more systematic manner. Both
Alberico Gentili (1588-9) and Grotius (1625) progticomprehensive treaties devoted to the
problem of war and peace and their main focus Wwagtropean system of states rather than
stateless communities. This line of thought furitheveloped with a plethora of treaties, including
Pufendorf (1672), Wolff (1748) and Vattel (1758hellast of theus gentiuntreaties, and the first

of modern international law, Martens (1789), wablisihed in the year of the French revolutfon.

* For a more comprehensive account of the crucial ftom the medieval just war tradition to the modéaw of
nations, see William Balli§he Legal Position of War: Changes in Its Practaed Theory from Plato to Vattel
London: Garland, 1973; John Gittinghe Glorious Art of Peace: From thkad to Irag, Oxford: Oxford University
Press, 2012; James Turner Johnddaplogy, Reason, and the Limitation of War; Religi and Secular Concepts,
1200-1740 Princeton: Princeton University Press, 1975; BeepC. Neff,War and the Law of Nations: A General
History, Cambridge: Cambridge University Press, 2005; &tield H. Russell, Russell, F.H. (1979he Just War in the
Middle Ages Cambridge: Cambridge University Press, 1975; &idhluck, The Rights of War and Peace: Political
Thought and the International Order From Grotiuskant Oxford: Oxford University Press, 1999; Alfred \tmrpol,
La doctrine scolastique du droit de guerRaris: Pedone, 1919.

®> Needless to say, in other languages, includingdfraand in German, the old term (respectidigit des gensaind
Volkerrechy is still used as equivalent of international ladw.this regard, Kant was the first to note the aptic
difference between “ius gentium” and “law of nastn“What we are now about to consider under then@aof
international right or the right of nations is thight of statesin relation to one another (although it is notcilyi correct
to speak, as we usually do, of thght of nations[Vdlkerrecht; it should rather be called théght of statesjus
publicum civitatugi’ (Immanuel Kant, “The Metaphysics of Morals”, iHans S. Reiss (edKant: Political Writings
Cambridge: Cambridge University Press, 1991, 16Bg texts of LN tradition we are discussing areébeXlco Gentili,
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Francisco de Vitoria's writings were crucial to ggibeyond the prior theological presuppositions
of the just war tradition as the only, necessay @timate foundations of the law of wafitoria
makes the first serious attempt at developing arablaw theory able to be applied across religious
and territorial boundaries. His conceptualisatibarinternational society of independent and
sovereign communities (with a composite law of aradireplacing the canonical concept of
universal sovereignty) stands at the beginningnefftindamental shift from the study of interstate
relations as a subtle case-based reasoning tatér@ational law as a consistent scientific domain.
The first epochal consequence of this new appr@atite substantial rejection of both religious
differences (and, more generally, of matters dhjaand claims of universal jurisdiction as just
causes of war.

Some decades later, Gentili (1588-9) definitelyatises his treatise on the laws of war from the
classical doctrine of just war. His famous warninti_et theologians keep silenedout matters
outside their provinc&’— has been rightly considered as the inaugurakesddf the modern
international law theory. Finally, Grotius, as adhst of interstate relations, paved the way —tmos
likely beyond his genuine intention — to the congleecularisation of the LN. The revolutionary
potentialities of his famous speculative hypothesisven if we concede that there is no God r. . 0
that human affairs are of no concern to Him‘would be gradually pushed to the extreme by his
successors. Grotius bases his whole theory on xyiice distinctions. The first one is between
natural law and volitional law. The second onagctyr (but not completely) connected to the
former, is between just war and legal war. Drawanghis crucial distinction, Grotius states that
while only one side in a war acts justly, it maytbe case that both sides act legally. Despite some
degrees of ambiguity and uncertainty, these twondisons represent the great and definite divide

between early modern theory of interstate relataomg modern international law.

De lure Belli Libri Tres Oxford: Clarendon Press, 1933; Hugo Grotids,the Law of War and Pegc@&hitefish (MT):
Kessinger Publishing, 2010; Samuel von PufendaefJure Naturae et Gentium Libri O¢tBuffalo (NY): Hein, 1995;
Christian Wolff, The Law of Nations Treated According to a Scientiflethod Oxford: Clarendon Press, 1934;
Emerich de VattelThe Law of Nationsindianapolis: Liberty Fund, 2008; Georg Friedrigtn Martens,The Law of
Nations London: Cobbett, 1829.

® Gentili, De lure Bellj 57 (translation partially revised).
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This new paradigm disposes of the theological usalesm embedded in the just war tradition
(based on the concept of an all-embradRegpublica Christianeand replaces the canonical
concept of universal sovereignty with a composite of states as a self-sufficient legal regulation
apt to be applied across religious and territdr@indaries. According to this new paradigm,
sovereign states — conceived as self-constituetependent and equal subjects — become the
primary institutional agents in an interstate systd relations that aims at stabilising and
preserving the balance of political power and terial subdivision on the European continent. In
this perspective, the normative rationale of therh&ly be essentially reduced to a multilateral and
shared insurance against any attempt, either @temexternal to the state, to alsebstantially—

that is, beyond a partial and limited border chaageng two or more countries — the established
power relations.

The basic aim of keeping competing nation-statehetk and preventing one from overriding the
others is pursued by means of a binding regulaifahe use of force, with regard to both the
legitimate justifications to wage wgu¢ ad bellumhand the limits of legitimate conduct in waug

in bellg). As long as it is confined to the field of int&tiate relations, war is no longer conceived as
an irrational exception that must be justified @ktne a barbarism that must be abolished), but as
an expectable rational outcome. This does not sacgsmean that war has to be seen as the
normal condition of the international relations gu&hce, consequently, as nothing but a truce
between two wars. Rather, war has to be regardagassible and practicable political solution.
Accordingly, peace appears no longer as a conditidrarmony among human beings or as a moral
ideal or as spiritual value, but simply as the ahle condition of a stable political assessmerit tha
proves to be able to minimise the risk of unrestdiarmed conflicts.

The canon law developed by theologians, accordirgiom a just war primarily concerns the
moral sphere and it is to be mainly viewed as @xaive punishment for an offense, gradually

gives way to secularised conceptions of natural Tevese latter conceptions were based on the

’ Grotius,0n the Law of War and Peac#®rolegomena”, § 11 (translation partially redye
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reason of state, according to which a justified @arlusively pertains to the political domain and
needs to be essentially considered as the restorattia violated right. In this institutional
perspective, far from needing to be banned or tae¢ne extreme, war is to be effectively
bracketed and restrained, in order to settle amingulites among states without destroying the
institutional system. The LN therefore aims to makevar a sort of duel among states, in which
each of them should accept and respect shared Ri@dded the contenders share these rules,
there is no moral judgement on their behaviour.

The basic conviction shared by the states maydmetednslated in a precept of strategic rationality
According to this interpretation, the maximum gaistate can make — by waging an unrestrained
war, say, in order to take over the leadershifhefwwhole European continent — is less relevant than
the maximum loss a state can suffer if the strattfuamework of interdependent relationships and
multilateral balance — that represents the ingbitat core of the LN as a whole — collapses. This
“strategic” interpretation of the modern LN is dligadeveloped in Martens’ systematisation in
terms of general positive law, in whose opinionldgal foundation of the law of nations solely lies
in “the mutualwill of the nations concernetiand thgus ad belluncan be reduced to the state’s
self-interest. War is consequently enshrined imattutionalised legal framework that, by
formalising the rules of warfare, seeks to limitlaastrain the use of arms and the intensity of the
perpetrated violence. In the last instance thie@reticalgrowing liberty of the states to wage war
goes hand in hand with tipeactical self-limitation of their own freedom of action, ander to
preserve the overall political balance among leggiowers.

This new institutional model rests on three mallags:

1) The formal equality of the states — in compl@amgth the principle of sovereignty — regardless of
any material difference (military force, economaner, territorial extension) among them.

2) The respect of neutrality and non-interferemcanother state’s affairs.

8 Martens,The Law of Nations48. As Neff rightly points out, “the period mighe known more aptly as the Age of
Calculation than the Age of Reason” (Néffar and the Law of Nation80).
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3) The dynastic legitimacy as practical foundabbabsolutism. Consequently, there is no third
party who has the power and the right to settlesspude between two (or more) states.

Within the perspective developed by the LN, any ebconceivable supranational court of last
resort would jeopardise the existing political In@ka as a whole and indirectly the very existence of
the sovereign states that support it. Indeedsd\aereign state came to set itself up as a judgfeeof
political actions carried out by another soverestate, the former would infringe the legal equality
of the latter. Consequently, if the legal equatityhe state was violated, and then the political
balance was broken, any contractual resolution gnstates that aims at restraining violence would
turn out to be impossible.

From these pillars we can deduce one of the coradidas of the LN approach that has often
baffled commentators: according to this paradigoth bhe opponents could fight a “just war”.

Once it is granted that any war declared by a sigeiis a legitimate war and that there is no third
party legitimate to determine who is right, it fadls that both the opponents have true justice on
their side (with the sole exception of W@)ffThis is the revolutionary conclusion reachedathyhe
theorists of the modern LN: war is claimed to b& pn both sides and without distinction.
Inasmuch as thgis ad bellunprescriptions decline, the restrictions imposedhgjus in bello
requirements raise in prominence. Indeed, if batbsshave the same degree of justice on their
side, the overall justice of each of them can lerd@ned, if ever, only by the relative adhererae t

a proper conduct of the hostilities:

Thus the rights founded on the state of war, thduess of its effects, the validity of the acqtiiss made by arms,
do not, externally and between mankind, dependheijustice of the cause, but on the legality ofrtieans in

themselves, — that is, on everything requisiteistitute aegular war[guerre en formg™

% Wolff, The Law of Nations513-5 (§§ 1010-16).
0 vattel, The Law of Nations591.
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The discrimination between belligerents and cimdia- according to which violence is to be limited
to the regular soldiers and, more specificallythimse soldiers who actively take part in the
hostilities — is formalised by means of the craatib a national army, that is, military units ralse
selected, sustained and controlled directly bystage. The enemy, usually depicted as a criminal,
turns to be gustus hostisthat is, a legitimate opponent who complies wittubstantially shared

set of rules of engagement and conduct. There reom, then, at least theoretically, for an
absolute conflict against an enemy regarded agiateatial and anthropological other than oneself,
who needs to be annihilated because of his distsetay of life. As Spinoza points out, “it is not
hatred but the state’s right that makes a man emgh** Accordingly, the political opponent can
be described as someone other than oneself orthyregiard to her/his political aims, which are by
definition occasional and contingent (as provedhgyquickly shifting alliances that characterise
the Cabinet Wars). The conflict is limited to agéhand determinedasus belliit is meant to

counter and force back a state army, not to ramagedestroy a whole nation.

3.2. The perpetual peace projects

While the LN aims to restrain war, the goal pursbhgdhe PPP is much more ambitious, i.e. the
abolition of all wars. This is the reason why iedb projects peace is qualified as “perpetual”
(Kant's 1795, well know oward Perpetual Peadaorrows, as many others, the term introduced
more than eighty years before by the Abbot Saiat+E). The first projects, those of Crucé (1623)
and Saint-Pierre (1713-7), boldly promoted the iolan International Union composed by all
sovereigns. Others, such as Penn (1693) and Samiig1814) suggested the creation of a

European Parliament. Others, such as Bentham (2)¥86e Kant (1795), were less keen to present

1 Baruch Spinozalheological-Political Treatiselndianapolis: Hacklett Publishing, 2001, 180.
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clear institutional proposals, but indicated preadtand ethical norms that, if implemented, would
have led to the abolition of waf.

By advancing both moral and utilitarian argumetits,advocates of the PPP stress the point that,
for achieving a lasting peace, a radical transfoionaof the rules of the inter-state system is
needed. Accordingly, within the PPP’s perspectilve,chief cause of war is to be viewed in the
anarchy typical of inter-state relations, whichrod recognise any authority above the state. The
PPP share with the LN the notion of equality ofstédites as members of the international
community, but they go ahead and make an attemgt\tsage the institutionalisation of a third
party, endowed with an effective power, that idedb persuade or compel states to accept its
ultimate decision on a given issue. This third pagn be an International Union composed by
ambassadors of all states (as suggested by Ci628, 4nd Saint-Pierre, 1713-7) or an elected
Parliament (as in Penn, 1693, and Saint-Simon, )1®&t4ndependent Courts. Once the
establishment of a third party is agreed on, stheslld accept thetatus qupand all territorial,
political, and dynastic claims should be abandoA&y.change to the interstate system could be
achieved through consensus and shared procedures.

The means for settling inter-state disputes isongér war (however limited it may be), but an
international arbitration, to which the partiesarednd by whose decision they agree to be bound
(by consent or even by force as a last resort,riipg on the type of project considered). If not
formally authorised by the supranational authoatyy use of military force is absolutely forbidden,

except in cases of self-defence. In the strongamanf the PPP, developed by Crucé and Saint-

2 The texts of PPP tradition we are discussing neeric CrucéThe New CineadNew York: Garland, 1972; Abbé de
Saint-PierreAn Abridged Version of the Project for PerpetuabPe Valletta: Midsea, 2009; William PenAn Essay
Towards the Present and Future Peace of EuropehéyEstablishment of an European Diet, ParliamentEstates
London: Peace Committee of the Society of Fried®86; Henri de Saint-Simon (with Augustin Thierr{dn the
Reorganisation of European Society”, in Keith Tayed.), Henri Saint Simon (1760-1825): Selected Writings on
Science, Industry and Social Organisatiodew York: Holmes and Meier, 197%eremy Bentham, “Of War,
Considered in respect of its Causes and Conseqgsieand “A Plan for an Universal and Perpetual P&aoeJohn
Bowring (ed.),The Works of JerenBentham, vol. I, Edinburgh: Tait, 1838-43; ImmahKant, “To Perpetual Peace:
A Philosophical Project”, in Hans S. Reiss (e&kant: Political Writings Cambridge: Cambridge University Press,
1991. For a comprehensive account of the histoBRR®, see Daniele Archibugi, “Models of Internagio@rganization

in Perpetual Peace Project®Review of International Studiesol. 18 (1992), 295-317; Murray Forsytbpions of
States. The Theory and Practice of Confederati@icester: Leicester University Press, 1981; &sfer J. Hemleben,
Plans for World Peace through Six Centuyi€hicago: Chicago University Press, 1943; Christia Lange, August
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Pierre, the newly formed International Union shoeNgn have the power to administer sanctions
against states that do not comply with its decsion

The PPP model rests on the same three main pilfareentioned above as regards the LN model.
Yet they are differently conceived and deeply redis order to account for a very different
institutional setting:

1) The formal equality of the states is stronglgicalised. Indeed, the legal statute of the
supranational assembly, by enforcing the rule “stia¢e, one vote” (at least in the strong variant
proposed by Crucé and Saint-Pierre), turns thedbaguality of the states into a substantial parity
ensured by an institutional practice. Then, eaatedtas to count for one and no state for more than
one, regardless of any material difference (myitarce, economic power, territorial extension).
The UN General Assembly and many other internatiorganisations endorsed this principle. The
early PPP (Crucé and Saint-Pierre, but also Pdsa)dare to identify the core players of the
international system: with the purpose of indicgtine states that should become members of the
International Union, for the first time in the int@tional theory they do provide a list of the @rig
European state's.

2) The respect of neutrality and non-interferemcanother state’s affairs.

3) The dynastic legitimacy as practical foundatbithe absolutism inasmuch it is necessary to
strengthen the pacification of the European redgun.on this point the PPP model is even more
radical than the LN one. While the latter seegdwenfiguration of state borders as an expected and
natural outcome of international conflicts (and rengenerally, of interstate relationships), the
former intends to maintain the status quo at at€oAny secession, annexation or fusion among
states — as well as any change in borders — iscéipforbidden, unless they are agreed upon by

everymember of international community.

Schou,Histoire de l'internationalismgOslo: Aschehoug, 1963; Jacob ter Meulery Gedanke der Internationalen
Organisation in seiner Entwicklun@he Hague: Nijhoff, 1968.

131t should be noted that no LN text provides a difstates. This is because within this traditibisiaccepted that
states could merge, could be conquered or to kmertex novo In the LN it is force that provides the legitinyao
become members of the international community. @ncontrary, in the PPP tradition, the systematkstis somehow
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However, apart from the different conception of timavoidability of armed conflicts, the LN and
the PPP agree on the fact that the right to wagenwao way pertains to non-state actors. In both
the traditions, any non-state subject who is wgllio resort to armed force faces condemnation as
an outlaw actor and is declared as an enemy gfubbic peace and the social order. Non-state
subjects may be internal or external to the stat@ong the violent conflicts carried out by
intrastate subjects, the most relevant for our @sep are private conflicts and civil rebellions
fought by duellists, knights, nobles, or cities. &mg the violent conflicts carried out by extra-stat
subjects, the most important are pirate wars atwh@ wars. Any armed conflicts waged by the
above non-state actors (just as the armed repreagainst them conducted by the state or by a
supranational union) are no longer defined as War. is onlyinterstatewar. In the first book of

The Social ContradRousseau perfectly sums up the state-centredenatuvar we are discussing:

War then is a relation, not between man and marhd&ween State and State, and individuals are ieseonly
accidentally, not as men, nor even as citizensabuoldiers; not as members of their countryabtits defenders.
Finally, each State can have for enemies only diities, and not men; for between things disparatature there can

be no real relatiof*

Eventually, the PPP make a suggestion addresdbd talers that it is rather simple: it is in their
interest to establish an International Union sitiég will reinforce their internal sovereignty. Gnc
the International Union will be established, thkersi of other states will refrain from instigate or
support internal opponents, up to the point thmatheé strong version of Crucé and Saint-Pierre, the
joint forces of the members of the Union could ptitdly be used to repress rebels and rebellions.
The price to be paid is, however, to give up the dspect of external sovereignty, namely the

legitimacy to wage war without any further authatien. But this is precisely the legitimacy that

“frozen” and changes could be achieved by conselyt &or this reason, they can even dare to listblitical players
that would deserve to be part of the inter-stagtesy and, therefore, of the international orgaiusat
14 Jean-Jacques Roussedie Social Contractiew York: Cosimo, 2007, 19-20.
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the LN wishes to guarantee to states’ rulers andwiitimately marks the core difference between

the two traditions.

4. Evolutionary lines of law of nations and perpetual peace projects

What are the evolutionary lines of these two tiadg? They emerge at the end of th& téntury

and evolve in relation to the expansion of theesta the 17 and the 18 centuries. Though

parallel, they cannot be said to be perfectly cbéfthe LN reaches its acme in the™@entury,

the most significant advocates of the PPP belomgetdéh century. In reality, this temporal gap
tells us a lot about the way the European systestabtés evolved: while still being in its infaney i
the 17" century, in the 18 century it has completely developed. In th& t@ntury, on the wake of
the development of the modern LN, the first requieat is that of granting states as much
autonomy as possible and then the possibility ofdileg when to resort to violence. In thé™.8
century, many European states have already dekebmthe principle of legitimate violence has
eventually triumphed, to such an extent that ilbees conceivable to envisage at least a limitation
of external sovereignty through the prohibitioraainilateral use of force, as suggested by the PPP.
The influence of the LN that characterisesihe Publicum Europaeuneclined at the end of the
18" century. After the French Revolution — which ir@87ntroduced the mass conscriptitevée

en massgiterally “mass uprising”) — and the Napoleonians, the revolutionary ideals and the
subsequent nationalistic ideology hallmarked the @&rtheguerre en formas the exclusive
paradigm of modern warfare. Collective goals othan the state security (mainly the demand for
liberty as non domination and the quest for pditequality) are gradually considered not only as
legitimate reasons for waging war, but often asathlg justifiable ground for resorting to violence.
Such a shift celebrates the end of both the absbhght to state’s self-determination and the

corresponding duty of non-interference in anothates affairs. As Clausewitz (1832) points out,
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by reviewing his own previous idea on the naturenoflern armed conflict, the absolute war — that
is, a war with no restraints — is not merely a t@goconcept” (book 1) but also a “real possibility”

(book VIII):

Since Bonaparte, then, war, first among the Freamchsubsequently among their enemies, again bettemm®ncern of
the people as a whole, took on an entirely diffectraracter, or rather closely approached its¢hagacter, its absolute
perfection. There seemed no end to the resourcbgiseal; all limits disappeared in the vigor andrersiasm shown
by governments and their subjects. Various fagtorgerfully increased that vigor: the vastness @filable resources,
the ample field of opportunity, and the depth aflifeg generally aroused. The sole aim of war wasvirthrow the

opponent. Not until he was prostrate was it consid@ossible to pause and try to reconcile the sipgdnterests®

It is precisely at the end of the”leentury and during the Napoleonic wars, instdael RPP
flourish and often transforms itself from the rigidd somehow conservative approach that it got
from the early authors such as Crucé and SaintePieran attempt to generate a new legal
framework for Europe based on peace and humarsrighErance and Germany — the countries
more involved in conflicts — many thinkers debatetlve possibility of a peace which may be
different from a mere truce. In the eyes of divemsslutionaries such as James Madison (1792)
and Johann Fichte (1796), the PPP appear as alnuaranty for sovereigns to keep their
arbitrary powel®. In the new historical context, these authorsmgths critical analysis of the early
PPP already developed by Leibniz (1715), Voltalfgs(l) and, above all, Rousseau (1758-9)

Based on the old tradition, in that period the arbetween the adjective “perpetual” and the noun

15 Carl von ClausewitzZDn War, Cambridge: Cambridge University Press 2007, 239.

16 See James Madison, “Universal Peace”, in Marvirydute (ed.)The Mind of the Founder: Sources of the Political
Thought of James MadispHanover: Brandeis University Press, 1981; JoHaatilieb Fichte, “Zum ewigen Frieden.
Ein philosophischer Entwurf von Immanuel Kant”,lsh, Gesamtausgabevol. 1ll, Stuttgart: Bayerischen Akademie
der Wissenschaften, 1962. Of the same opiniorsis ldegel, who asserts that “Kant proposed a leafjsevereigns to
settle disputes between states, and the Holy Aliamas meant to be an institution more or lesisfkind” (Georg
Wilhelm Friedrich HegelElements of the Philosophy of Rig@ambridge: Cambridge University Press, 1991, 362)
17 See Gottfried Wilhelm von Leibniz, “Observations the Abbé de St. PierreRroject for Perpetual Peatgin
Patrick Riley (ed.),The Political Writings of LeibnjzCambridge: Cambridge University Press, 1972. Ga t
controversy between Voltaire and Saint-Pierre,Mede L. Perkins, “Voltaire and the Abbé de Saim+sRe on World
Peace”,Studies on Voltaire and the Eighteenth Centwgl. 17 (1961), 9-34. Finally, see Jean-JacquessBeau,
“Abstract on Monsieur I’Abbé de Saint-Pierre’s Plm Perpetual Peace” and “Judgement on Perpeatd®, in
Stanley Hoffman, David P. Fidler (edRousseau on International Relatioixford: Oxford University Press, 1991.
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“peace” is deemed to be the way to ward off wat,disp to devise an organisation of the European
society based on the respect of individual rigiis #he autonomy of peoples — in a word, on those
values of justice and freedom which had been antexiby the French and American revolutions.
This requires a rethinking of some of the basicpppositions of the PPP of the pre-revolutionary
era’®

But at the end of the Napoleonic wars, the situati@astically reverses. The idea of a perpetual
peace, brokered by permanent institutions, is defjnput aside. The Congress of Wien, however,
recovers the conservative aspects of the projéat®eated by Crucé and Saint-Pierre: no formal
International Union was needed to allow the pove¢iald Europe to mutually help each other
against any further revolutionary movement. ThagkBentham and Kant for transparency in
international affairs is put aside, as well asitlea that elected governments are preconditions for
inter-state peace. But even such a loose agreewsunted recognition to foster diplomatic
relations; the law of nations gradually develop®d international law providing to inter-state

relations the much needed juridical framework. Big would be another story to tell, the story of

the 19" and 28 centuries.

5. The use of violence

As for the use of violence there are salient irtherences within each tradition. In particuldret
following sticking points deserve to be mentioned:

- What are the reasons that authorise a state tardashr to another state? (5.1)

- Do state sub-groups have the right to resist tethte authority? (5.2)

- Can athird state have the faculty to encouragesapgort the resistance of sub-groups of

another state? (5.3)

18 Some of the key texts of this period are colledtednita Dietze, Walter Dietze (ed€}wiger Friede? Dokumente
einer deutschen Diskussion um 18068ipzig: Kiepenheuer, 1989.
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- When and how can a state make use of violence tl®wadigenous populations who are

deemed to be stateless? (5.4).

5.1. Thelegitimacy of waging war among states

According to the PPP, once the International Urnas been established, the legitimacy of a state’s
waging war against another state vanishes. Eveputk must be brought before the International
Union. In the strong variant, that of Crucé anch&Rierre, the Union also has a coercive power
granted by the armies of member states. If a staté@nues to ignore its precepts, the International
Union, when any attempt at mediation has been rmlgdmust take it upon itself to restore legality
by way of a joint military intervention. In the enithis variant is not so far from what is prescdbe
by the Charter of the United Nations, in that thiéitity Staff Committee should have had precisely
this function. As a matter of fact, quite few dne tircumstances in which the Security Council
resolutions have led to joint military interventgagainst a state which continue not to comply with
them: the most important case is the interventioinaq in 1991-2 to restore Kuwait's sovereignty.
In the weak variant, advocated by authors sucheas PL693), Kant (1795) and Saint-Simon
(1814), the International Union lacks coercive pmagnd is conceived as an arbitration institution
to which the parties can bring disputes. In boesathe PPP require states to relinquish an
important component of their own sovereignty, theemal one.

In the LN approach, any war waged by a state ishatvery fact and at least prima facie,
legitimate. Since the armed conflict is considdrezlultimate but still necessary means for
organising interstate relations, war can no lorgeregarded as an outlaw solution. From tHe 16
century onwards, the paradigm of just war is thueneually replaced by the theory of legitimate
war. Because of this shift, the criterion of jugtise is removed, or better, is included within (and
effectively reduced to) the key criterion of legiite authority: there are no longer just and unjust

wars but only legitimate and illegitimate wars,ttlsa wars waged (or not) by the only proper
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authority, i.e. the state. Accordingly, even thotigh three classical just causes of war — self-
defence, claim of goods or rights taken or infrichgean illegal way, and (less generally accepted)
the punishment of the aggressor — are reaffirntedstibstantive principles of thes ad bellum

(just cause, comparative justice and right intertliecome secondary, while its procedural criteria
(last resort, legitimate authority and proper detlan) are given more prominence. In order to be
considered as lawful, at least from a legal pofntiew (lawful conflict), a war has only to fulfd

set of procedural steps, regardless of any sulbgtagriterion concerning its justice — in some
treatises considered indeterminable, in othertewemt — other than the preservation of the overall
balance of power among (leading) states. To pathiérwise, the only — but absolutely pivotal —
actual limit set to the resort to war is a funcibfor structural) constraint and not a normative

requirement.

5.2. Theright toresist

According to the PPP, above all in the strong vdrid Crucé and Saint-Pierre, subjects have no
right to resist. Indeed, were they intent on conmiggthe sovereign, the International Union would
even have the task of intervening militarily in erdo restore thstatus quo anterhis is, on the
other hand, the argument that Crucé and SaintéPmeostly advance so as to persuade sovereigns
into creating the new institution: this would everoborate their internal power, since it would
prevent not only possible wars of aggression, =at iner rebellions. The armies of the Union
would be called upon not only to intervene agastates that violate international norms, but adso t
punish the rebellions of subjects.

Obviously, this position was doomed to be blamedhioge who, even though in favour of peace,
believed to be necessary to confer legitimacy erréasons of subjects. As we have seen above,

Voltaire, Rousseau and Madison fiercely criticiSaint-Pierre’s argument, while Leibniz and
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Saint-Simon (1814) remained sceptic. Rather emhiensaKant (1795) position: although in his
Project there is no reference to a coercive fof¢be@Union and although he aims at a reduction of
force (as it can be evinced, for instance, by #dupiest for a progressive abolishment of permanent
armies), it is precisely in this writing that hepdrting from his disciples, takes stand agairest th
right of a people to fight a revolution.

Nonetheless, it is worth considering that, unlikedxample what happens in the LN, in the PPP
there is no clear-cut distinction between the wiokeexercised among states and civil wars. In
principle, the rejection of violence entails botintestic and international politics.

The question of the right to revolution throughthé history of the LN can be roughly summarised
by the following trend: the more the states extérar control over society and strengthen their
mutual relations within the interstate system,rti@e the legal theorists of the LN are prepared to
endorse the right to revolution. At the very begngnof the LN tradition, there is fierce opposition
to the right to revolution: Balthasar de Ayala (258or example, reaffirms the medieval
relationship between the crime of rebellion anddhee of heresy. Yet, the classical condemnation
of both the groups by the medieval and early modanonists is in some way reversed: the infidels
acquire the legal status of opponents, whilst éibels and any other non-state subject are not only
declared outlaw but also considered as immorallpg@eghoed few years later by Gentili, who
affirms that the main incentive to cruelty in warébelliort®). By discussing the status of rebels,

Ayala affirms:

Now rebels ought not to be classed as enemiegsythbeing quite distinct, and so it is more cortiecterm the armed
contention with rebel subjects execution or legatpss, or prosecution, and not war. [...] For theeseeason, the
laws of war and of captivity and of postliminy, whiapply to enemies, do not apply to rebels, ansertttan they
apply to pirates and robbers (these not being dedun the term of “enemy”). [...] it follows thatvear waged by a

prince with rebels is a most just and that all reas allowed in war are available against them {°..].

19 See GentiliDe lure Bellj 111, 7.

% Balthasar de Ayald@hree Books On the Law of War And on the Dutiesn€cted with War And on Military
Discipling Washington, DC: Carnegie Institution of Washingt@912, 11-2. For the comparison between rebals an
infidels, see 8§ 23, significantly titled “Rebelli@anmost heinous offense”.
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Also Grotius continues to deny any right to tak@s|against a sovereign, even if the latter is
patently unjust. According to the Dutch jurist, Byea sovereign, by provoking her/his people to
despair, “loses the rights of independent soveeseagrd can no longer claim the privilege of the law

of nations”, the people have no right to take upsaagainst her or him:

Admitting that it would be fraught with the gredtdangers if subjects were allowed to redress griegs by force of
arms, it does not necessarily follow that other @@aare prohibited from giving them assistance whbauring under
grievous oppressions. . . . The impediment, whicthibits asubjectfrom making resistance, does not depend upon the
nature of thepccasion which would operate equally upon the feelingsneh, whether they were subjects or not, but

upon the character of the persons, who cannotfamatieir natural allegiance from their own sovgreio anothef!

Yet, as we said above, Grotius’s misgivings asi&oright of resistance counts as an exception
which would not be sustained for long. Indeed,68A. John Locke, who is still the theorist of the
“federative power” as a separate political powdkacates the right of resistance against any
oppressive and illiberal government. Finally, oa tther extreme of the continuum we are
sketching, few decades before the French revolutattel (1758) speaks of the right to resist as an

“indisputable right”:

But this high attribute of sovereignty [right betpng to the prince] is no reason why the natiorusthoot curb an

insupportable tyrant, pronounce sentence on hiithréstpecting in his person the majesty of hiskjaand withdraw

itself from his obedienc%z.

What is the reason of this unexpected shift frototal denial of a right to revolution, when the

states are still in the making, to its explicitagnition, when the states are almost at the peak of

21 Grotius,On the Law of War and Peac227.
22 y/attel, The Law of Nations104.
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their development? In our opinion, the reason isegdound in the degree of systemic development
reached by the interstate system in th® déntury. On the one hand, the internal stabilitpxe@ry
member of the interstate system turns out to beenmoportant, for the overall balance of the
international domain, than the specific form of gmyment and the dynastic continuity of a given
state. On the other hand, the foreign policy abgesappears to be more and more independent of
its form of government (which, therefore, whatethes may be, does not represent a systemic

threat).

5.3. Humanitarian inter vention

Directly tied to the right to resistance is the lamitarian intervention. In the strong variant o th
PPP the very same possibility of a humanitaria@rugntion is by no means taken into account: the
fact that a sovereign may be cruel to her/his sibjend that subjects may have good reasons to
resist goes well beyond the perspective of CrucéSaint Pierre. Seldom is this issue tackled in the
other perpetual peace projects: Rousseau, Benthdri{ant are aware that sovereigns can be brutal
to their own subjects, but no one of them thinls the solution relies on an external intervention.
In brief, the PPP, in their strong version, arergehumanitarian intervention and, indeed, support
an intervention aimed at suppressing revolts; @wtleak version, they simply disregard the
problem.

There is no generally shared opinion about humaartantervention among the theorists of the

LN. Grotius is undoubtedly the staunchest advoohtke legal right — not the moral duty — of an
intervention on behalf of the oppressed. In hisiargnt, the question of justice shifts from the
discussion abowvhat is rightto the problem ofaving a right As it has been noticed, Grotius’s

firm endorsement of this right seems to be at adtis his conviction that subjects cannot take up

arms against an unjust sovereign even in the taigiteations: basically, he grants external
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players, i.e. third states, endowed with sovereigwer, the right that he denies to the internal
players, i.e. the subjects, that do not have arsaye power. It seems however contradictory that
the external players should risk their lives whea internal players, those that suffer most froen th
actions of an unjust sovereign, should not do #mees

On this matter, Vattel's position is highly sigedint because he successfully manages to provide a
justification for humanitarian intervention thataempatible with the respect of state’s sovereignty
only when the oppressed subjects have startedemrepellion that effectively bring into question
the authority and the power of the incumbent sagarecan a third state consider interfering. And it
is up to the third state to decide whether to reae in favour of the incumbent authority or the

challenging authority. In the chapter title@f the right to security, and the effects of the

sovereignty and independence of nations”, Vattélesr

It is an evident consequence of the liberty an@fmhdence of nations, that all have a right todseigned as they think
proper, and that no state has the smallest rigimtéofere in the government of another. [...] It dowt then belong to
any foreign power to take cognisance of the adrmatisn of that sovereign, to set himself up fgué@ge of his
conduct, and to oblige him to alter it. [...] Butfife prince, by violating the fundamental laws, gités subjects a legal
right to resist him — if tyranny becoming insupdaie obliges the nation to rise in their own deéen®very foreign
power has a right to succour an oppressed peomlemyplore their assistance. [...] when a people fgoad reasons
take up arms against an oppressor, it is but aofgastice and generosity to assist brave meheéndefence of their
liberties. Whenever therefore matters are carreefdusas to produce a civil war, foreign powers raagist that party

which appears to them to have justice on its $ide.

For our purposes, perhaps the most interestingra@gts are those advanced by Martens (1789). In

the section titled “Of the Rights of each Statatige to its own Constitution”, he writes:

The internal constitution of a state rests, in gehen these two points: viz. on the principles@ed with respect to

him or them in whose hands the sovereign powerdgdd, not only at present, but for the future ;adsml on those

Zv/attel, The Law of Nations289-91.
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adopted with respect to the manner in which thi@ezign power is to be exercised. Both these departie will of
the state, foreign nations having not the leasttrig interfere in arrangements which are purelyéstic. However,
there are some exceptions to this rule. In casspatd should arise concerning either of the pabisve-mentioned, a
foreign power may: 1. offer its good offices, antkipose them, if accepted; 2. if called in todfweof that of the two
parties which has justice on its side, it may aercively; 3. it may have a right, from positivédj to intermeddle; and
4. if its own preservation requires it to take & frmthe quarrel, that consideration overbalaritesbligations to either

of the parties?

Indeed, Martens seems to run into great difficaltrefinding a viable solution to the question of
humanitarian intervention. On the one hand, haspigious of a right that allows one state to
enforce the rights of subjects in another stateabge of the risks a horizontally organised state
system may meet in recognising it. On the othedh&tartens does not seem completely
indifferent to the questions of when, if ever, eefgn state can legitimately intervene on behalf of

the faction that it considers as the morally leg#ie opponent.

5.4. The use of forcetowards stateless indigenous populations

It is at the very beginning of the LN that the du@sof non-state communities (generally identified
with the American aborigines) is more comprehengidescussed. Already in 1539, Vitoria set the
agenda of an emerging problem that, unsurprisirigdg, not been addressed since the end of the
Roman Empire in his two essayglectio de indigOn the American Indians) amElectio de iure
belli (On the Law of War}? Even though Vitoria judges the Spanish dominioAimerica as
ultimately legitimate, he states that the legitiimatat issue cannot be claimed by referring to just
causes of war other than those concerning any mang Christian states. Vitoria affirms that

aborigines should be considered as much humanyastlaer people and therefore should keep a

2 Martens,The Law of Nations59-70.
% Anthony Pagden, Jeremy Lawrance (ed#pria: Political Writings Cambridge: Cambridge University Press, 1991.
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basic right to their land, sovereignty and resosird&t, this “humanisation” of the American
natives goes hand in hand with a new actual discation. Indeed, the reasons that, according to
Vitoria, represent a legitimate title for the ocatipn of the American land by the Spain are in no
way the same that might justify, in his view, a waaged by a European state against another
European state (above all, the freedoms of trade&imion across boundaries).

The flawed and hypocritical sophistry systematisg®itoria will be followed, with very few
differences, by Gentili, Suarez and even Grotiuws Rnfendorf, when they refer to (what they
consider to be) theontra naturam(such as human sacrifices, zoophilia and sodomnstomns and
practices adopted by the aborigines (often compageth to the beasts) as just cause for war.
Needless to say, none of these European thinkersdeved, for example, to discuss the burning of
witches in European cities and the other practééshristian Inquisition as just case for war.

Far from being merely the first (and more cauticughor of an enlightened series of “legal
critics”, Vitoria is actually the sole theorist wihecognises some of the state characteristicsto th
American land and its native people. The furthempnaeeed into the history and consolidation of a
more stable system of interstate relations in Eei@p least until the second half of thd'20
century), the more fiercely the would-be statehobdny native or intrastate community is denied
(and consequently the would-be injustice of anyt pad possible war against them). It is certainly
highly significant that the LN, the main and wedtognised approach of international norms, at the
peak of colonial expansion substantially ignoresrélationship of European states with the
stateless non-European communities.

Indigenous peoples are not particularly addresséde PPP tradition: this was mostly a European
project designed for Europeans. There are, howsigificant exceptions and one of them is the
very first PPP by Crucé. In this work, he envisaggenuinely world Assembly of states in which
no nation should be excluded. But he does not emiethe details of who should represent the

peoples that still lack a state.
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When subsequent projects, and most notably thoBemfi and Saint-Pierre, started to identify the
members of the international community by naminghea them, they ignored those outside
Europe. The most significant case is Penn himgeffounder of Pennsylvania, the man who
undertook a brave and avant-garde attempt to estigiaceful relations with the American
aborigines, did not suggest involving neither nandpean peoples nor even the inhabitants of the
American colonies into his own European Parliament.

A significant exception is represented by Kanttdeing Vitoria, he forcefully condemns the fact
that European states and their companies subjagdteonquer other continents, and the fact that
these territories are considered devoid of anytrigant, on the contrary, assumes that the

Europeans should grant to these populations the sigimts that they grant to each other.

6. Conclusion

In this chapter, we have sketched the main simiggrand differences between two important
traditions that have contributed to the foundatbmodern international theory, the LN and the
PPP. Both traditions reflected the rise of the states but they also anticipated in their theagisin
an international system that becomes dominant afitdy several decades. In fact, they substantially
contributed to provide legitimacy to the moderntegs of states.

In spite of the important variations encounterethiniLN and PPP, we have also emphasised the
core distinctive factor among the two traditiongtesy are summarised in Table 1. But one core
distinctive element would be enough to distinguasiong them: the legitimacy of war in interstate
relations. While the LN never attempt to get ridaair, but just to regulate it, the PPP has a much
more utopian approach and aims to abolish interstat all together.

We have also noted that, although the two traditidevelop almost in parallel from the™p the
18" century, there is a significant difference: the §iNendour occurs in the t’l‘tentury, reflecting

the need of the fresh new states to be guarandégdautonomy. As soon as this aim was somehow

26



historically achieved, another issue rose in thermational relations agenda, namely the possibilit
to have an institutionalised system of states baseshared procedures and cooperation.

There is, however, a baffling factor: the PPP dedliN basically ignored each other. In front of the
same historical events and the same subject, PPPNavere unable to confront each other,

neither to stress the points of agreement nor fohasise the disagreements. Very seldom do the
authors of one tradition cite the authors of theeotradition, confirming that it is often easier t
ignore opposite views rather than to deal with th€an we assume that the authors of the PPP did
not know those of the LN and vice versa? Not qudnt, for example, knew very well most texts

of the LN, but he calls three of their main repregagves — Grotius, Pufendord and Vattel — “sorry
comforters”, one of the most derogative term he eged. Not even Rousseau (1756-8), who was a
most careful reader of Grotius, found it necessagiscuss his views on peace and war when
summarising and criticising Saint-Pierre’s Proj€. the opposite, within each tradition there is a
careful attention to the legacy left by the anaesto

Both the LN and the PPP have been very influentiie subsequent development of international
theory and practice. The LN is generally considehedprecursor of international law and almost

all treaties of the discipline are introduced lghapter devoted to these forerunners. We argue that
the PPP have also been equally influential in msgithe creation of international organisations,
although they are often neglected. They have alsgiried a distinctive stream of peace movements,
namely institutional pacifism.

Lastly, we have tried to identify what each of ttredition authorises in the use of force. We have
identified four different categories: 1) interstatars, 2) the right to resist to state authorijywBat

in modern terminology has been called humanitanrvention, and 4) the use of force towards
stateless populations. A clear distinction betwieldrand PPP does emerge concerning the first
category: the main aim of the LN is to regulateirdtate wars, while the main aim of PPP is to
abolish them. This distinction suffices to classtfg international theorists of the",& 7" and 1§’

century into one of the two traditions.
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There is a much less clear-cut distinction acrddsahd PPP in the other three categories here
considered: authors belonging to the same traditiay hold very different positions. In particular,
LN theorists have different views on the right ésist, with Grotius leading those that believe that
subjects should never resist their sovereign artteMaading those that extent to international
theory Locke’s lesson in defence of the right wige

In most cases PPP deny the right and even modutiyeof a state to practice humanitarian
interventions; when this is not explicitly saideth is a lack of consideration of the problem. Each
LN author, on the other hand, provides a somehdferdnt list of the legitimate reasons to recur to
humanitarian intervention.

Concerning the use of force toward stateless contragnthis is a problem ignored by LN and
PPP. Only the early theorists of both traditionghsas Vitoria for the former and Crucé for the
latter, acknowledge the existence of non-Europemples. Kant provides forceful criticism of
colonial practices of European states and compgabigde is an exception among international
theorists. The others tend to ignore the problertheipeak of colonial expansion in thé"iahd 18
centuries, international theorists were mostly eoned with the European system of states rather

than on how the very same European states wermgeaitside Europe.
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Table 1. A comparative overview between Law of biasiand Perpetual Peace Projects

Law of Nations

Perpetual Peace Projects

Method of enquire

Rational and realistic

Pleading and utopian

Attitude to War

Regulated/restrained
(just/legitimate on both sides, on
the basis of multilaterally
recognised procedural criteria)

Banned/abolished

(unjust/illegitimate on both sides, on the
basis of generally shared substantial
criteria)

Concept of peace

Contextual, transitory and negative
(peace as mere truce between two
wars)

Universal, perpetual and positive (peace
as enforcement of a lasting well-ordered
society)

Sovereign institution
(legitimate authority for
the jus belli)

State sovereignty

(lack of a third party)

Strong distinction between
domestic and foreign politics

Supra-state sovereignty

(effectiveness of a third party)

Weak distinction between domestic and
foreign politics

Members of international
community

States represented by their
sovereigns or diplomatic
representative

Usually, states represented by their
sovereigns. In some projects, delegates
exercising an independent mandate

Interstate relationships

Bilateral

Multilateral

Forms of regulations of
interstate relationships

Treatises, voluntary respected by
member states, with no coercive
powers

Permanent and indissoluble internationa
organisations, sometimes with coercive
powers

Method to address
controversies

Diplomatic negotiations or armed
conflict

Refereeing to international organisationsg
(either Courts or inter-governmental
institutions)

Changes to the inter-
state system

Allowed as a consequence of war,
but limited and regulated by the LN

Strictly forbidden unless it is achieved
through consensus.

Relationship with
political reality

Rational, aiming at the regulation
of existing relationships

Utopian, aiming at the creation of new
relationships

Authors

Mostly legal theorists, often
working with Courts as legal
adviser and lawyers, authors of
systematic and comprehensive
treaties (predominantly written in
Latin), with strong

Academic content

Mostly philosophers, authors of
advocacy papers (written in modern
languages), designed to support a cause
rather than to define content and
boundaries of a discipline
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